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EDITORIAL
Evidence of the bewildered state of
Financial Interpreters
mind
of the public in these days of ex
at Variance
periment appeared in the action of the
New York stock exchange when without warning congress re
ceived a presidential message calling for a radical transformation
of the taxing system of the federal government. Mr. Roosevelt’s
proposals, in brief, were that certain corporation taxes should be
abolished and that in their stead should be levied a tax upon
the undistributed surplus of corporations and additional taxes
on stockholders. The exact nature of the bill, which will prob
ably be offered in congress before these notes shall have been
published, can not be foreseen at the time of writing; and
it would be unwise and quite unfair to attempt to criticize
favorably or unfavorably a measure which in detail may differ
entirely from what is expected. The point which is impres
sive at present is the action of the stock market. When the an
nouncement was made that such a revolutionary change was
contemplated, the market advanced rapidly, apparently on the
theory that a tax levied upon undistributed surplus would compel
the declaration of larger dividends so as to prevent accumulations
of surplus subject to tax. This was the first unthinking response.
Then, within a few days, there began to be grave misgivings as to
what such a law as that suggested would really do to business.
The stock market thereupon lost some of its suddenly acquired
exaltation. No one has ever accused Wall street of a continuing
lack of perspicacity. The common allegation has been that the
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financial center of the country was a step or two ahead of every
other section of the people in foreseeing and taking advantage of
every coming change in fiscal conditions. Yet Wall street on this
occasion was amazed and did not know whether to praise or to
blame a proposal that would do something—but no one knew
exactly what—to the progress of general business. Strangely
enough the president’s own party in congress was not unanimous
in its support of the proposal in the first instance. Indeed the
most outspoken objections came from the Democratic side. Of
course, no one knows precisely what was the origin of this sugges
tion of a fundamental change in the taxing system. At first
glance it looked like a very clever way of avoiding an increase in
the rates of income taxation and also like a brake on the wheels of
inflation. If a levy upon corporate surplus could produce a suf
ficient increase in revenue to bring the budget into balance there
would be no need for raising the rates of income tax nor for issuing
vast quantities of debased currency. But, whatever may have
been back of the proposal, its unheralded presentation strikingly
revealed the chaotic condition of the financial mentality.
As has been said, it would be quite im
proper to discuss details of a plan yet to
be announced, but it may not be amiss
to look, superficially at least, at the general question of the forced
distribution of corporate surplus. It has been a favorite argu
ment of demagogues and trust-busters generally that the corpora
tions of the country have been in the habit of disguising actual
profits and have built up huge secret reserves to serve no purpose
whatever other than to evade taxation and to increase the
strength and potential wealth of a few great leaders of industry.
Perhaps in some instances these allegations may have been well
founded. There may have been cases in which corporations
unjustly withheld from distribution an amount of their net earn
ings quite unnecessary to the conduct of the business. We do not
believe that the number of corporations so offending is today
anything like what it may have been in former years. Few
corporations have made enough money lately to build up any
hidden reserves. They have been sorely afflicted by the depres
sion, and if they have avoided actual deficits they have been fortu
nate. Many corporations have survived solely because they had
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accumulated in 1929 and prior years surplus funds which at the
time seemed liberal but rapidly melted away in the depression.
Even if there were still a few companies
No Business Can Thrive
able
and evil enough to disguise their
Without Resources
true income by the creation of secret
reserves or by any other method of hiding profits, the total
number of them would be comparatively small. We do not be
lieve that one half of one per cent. of all the incorporated businesses
of the country have wilfully withheld from distribution any part of
their earnings which could have been paid in dividends without
jeopardizing fiscal health and progress. Even if our estimate is
wrong, and there may be one per cent. of the total guilty of with
holding more than necessary from the stockholders, it would seem
grossly unjust to lay upon all corporations the penalty for the
errors of a few. No one, without experience in business, but with
an overweening desire to encourage socialistic experiment, can
know how much a corporation can afford to take from its earnings
for purposes of dividend or how much it must hold in reserve to
meet the demands of business growth. The history of nearly
every business is one of ups and downs. There is on record prac
tically no case of a company whose business proceeded at a regu
lar rate of increase year after year without break. Sooner or later
will come lean years and, if there be nothing in the treasury, dis
aster follows quickly. The wise man and the wise business always
bear in mind the possible coming of the rainy day and make pro
vision for it. Then, again, if a business is to increase in size and
activity and scope it must have increasing stores of working capital
or else go out into the borrowing market and acquire the neces
sary funds at whatever may happen to be the rate then current.
Any attempt to place a penalty upon thrift is abhorrent to the
common sense of the American people. If there were somewhere
in the vicinity of Washington some superman who could tell ex
actly how much each corporation would need for the coming years
to take care of advance in business and growth of activity and
tell how much could be safely distributed to the shareholders—if
there were such a man, a law levying upon accumulated surplus
might perhaps avoid injustices and wreck; but we have yet to hear
of such a man. On the contrary, the experiences of the past few
years have demonstrated that many of those who seek to make
243

The Journal of Accountancy

the laws for business know nothing whatever about business re
quirements or conditions. Vain theorists have almost destroyed
us, and if they are to be allowed now to make and administer
laws which will interfere with ordinary precaution and to attack
sound business acumen, we shall be coming into a sorry day.
This much may be said, whatever may be the nature of the details
of the proposed expropriation of surplus, it will be little short of
confiscation if it reach a point where it takes capital needed in
business endeavor and taxes it as though it were income.
In a recent issue of The Journal of
Accountancy, the opinion was ex
pressed that sales taxes were good in
theory but often failed to produce substantial net revenues be
cause of the difficulty and high cost of administration. We are
now advised that our comments were unjust if they were intended
to apply to California. They were not specifically intended to
apply to any one state, but rather to the group of states as a whole
which have adopted the plan of taxing sales. The situation in
California, we learn from a high officer of that state, is quite
satisfactory. The California state board of equalization has pre
pared a summary of estimated tax yields and costs of administra
tion for the biennium 1935-1937. From this we learn that the
sales-tax division (which includes “use” tax) is expected to yield
$148,387,340 and that the budget expenditures for administration
are expected to be $3,340,000, or a percentage of 2.25. The
board, we learn, has estimated sales-tax revenue at a conservative
figure—“There are, of course, two factors affecting the sales-tax
yield, viz., the volume of the goods sold and the price at which
they are sold. Both of these factors may show large increases
before the close of the biennium.” California deserves high praise
for ability to levy a sales tax at such a low cost, and we doubt if
the California record will be excelled by any other state, but while
one must admire the economy of administration in California the
fact still remains that the difficulties of taxation, even if they
cost little money, are great. In course of time, if sales taxes sur
vive, we shall become accustomed to them, but it will be long
before any one who is afflicted by the infinite detail of collecting
and paying sales taxes can be expected to display much enthusi
asm for such a tax.
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In the August, 1935, issue of The Jour
Another Attempt to In
nal of Accountancy, we drew attention
terfere with Practice
to what we regarded, and still regard, as an
utterly undesirable attempt to restrict the practice of accountancy.
The subject was a bill introduced in the legislature of Pennsyl
vania which would have prohibited the use of firm names by
certified public accountants unless each name in the title of the
firm represented a living partner practising in that state. We
expressed the opinion at that time that the defeat of the bill in
Pennsylvania was a cause for gratification. Of course this view
aroused a certain amount of criticism from people who had
favored the adoption of the prohibitive bill. Now we learn that
in the legislature of New Jersey a similar bill has been introduced
under the heading, “An act for the protection of the public and
prevention of fraud by prohibiting a person, partnership or cor
poration to practise as a certified public accountant, auditor or
public accountant under a false, assumed, fictitious or trade name
and providing penalties for the violation thereof.” The introduc
tion of this bill in New Jersey revived interest in a question which
most accountants had hoped was definitely settled and laid away.
Perhaps some other state may be the scene of another attempt of
the same sort—consequently it is well to present briefly some of
the facts.
An argument against the passage of the
bill in New Jersey was written by the
chairman of the committee on state
legislation of the American Institute of Accountants and we are
permitted to present the following excerpts from his recital of facts:

Some Unanswerable
Arguments

“The heading of the bill implies, at least, that the New Jersey
public needs protection against certified public accountants prac
tising under names other than their own; also that there is need of
prevention of fraud on the part of certified public accountants
practising under names other than their own. It seems to me
that the implication that the public needs protection against
fraud practised or to be practised by public accountants who use
firm names other than their own is one which should be opposed
by accountants. The heading of this bill would be misleading,
I believe, to any one who is not well acquainted with the public
accounting profession and misleading to the detriment of the
profession.
“Further, I can see no more need of a law, such as might result
from bill No. 212, for the protection of the public against public
245
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accountants practising under names other than their own, than
for having such a law to prevent the practice of any other pro
fession or the conduct of any business under names other than
those of the individuals actually conducting the business or prac
tising the profession. I know of no need of such laws. On the
contrary, in some of the states at least, statutes have clearly per
mitted partnerships to use names other than names of partners,
provided that certain required information as to those responsible
for the business were filed so as to be available to the public upon
request. As long as it is generally recognized, in business and in
professions, that individuals may use names other than their own,
there can hardly be a proper charge of fraud against public ac
countants because they are following the general practice.
“I believe that the proposed legislation, if generally enacted,
would add materially to the confusion which hampers the work of
accountants having small practices as well as large practices,
where, as so often occurs, their practice is affected by the laws of
more than one state and where, as would almost inevitably occur,
the provisions would not be uniform. This confusion would
affect the public accountants to some extent in the work in their
own offices, but it might create greater difficulty in the work of
business concerns and of credit grantors. Requirements which
would necessitate the changing of names of established account
ing firms would result in considerable inconvenience not only to
accountants but to their clients, whose financial statements may
be submitted to banks or others in states other than that of their
domicile, and it is conceivable that such legislation might make it
necessary for a firm to practise under one name in New Jersey, for
example, and under a different name in New York. It seems
clear that such legislation would result in confusion, tend seriously
to lessen the respect of the business public for the whole account
ing profession, and might even encourage fraudulent practices.
This comment runs principally to the tendency of such bills as No.
212, if enacted in more than one state, rather than to the direct
effect of this particular bill.
“Such a bill as No. 212, if it is supported by the new-comers
in the profession and opposed by the older practitioners, would
tend to develop disagreements and splits within organizations of
certified public accountants. Obviously this would lessen the
standing of the entire profession and its effect would be detri
mental to the interests of all public accountants.’’

The New York surrogate’s court re
cently held that a public accountant has
no power to bequeath his working
papers by his last will and testament. This extends the law into
246
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a field heretofore not covered by statute or reported case, and the
decision is of great importance to accountants practising without
partners, because it prevents their willing working papers to
assistants associated with them. Such an assistant must first
establish a professional relationship with a former client of the
decedent client and through him ultimately obtain the working
papers when the executor sees fit to release them. We are in
formed that no appeal is contemplated and therefore this decision
represents the present law. A decision by the surrogate’s court
of the county of New York has weight and influence throughout
the country, because that court, with its two judges, has jurisdic
tion over more large estates than perhaps any other probate court
in the United States. Public accountants outside New York as
well as in that state should note this new principle of law. The
following comments are based upon a reading of the written
opinion of the court. Harold Dudley Greeley was the attorney
who contended that the testator’s bequest was invalid.

The testator had been practising with
Decision by New York
out a partner for a number of years prior
Surrogate
to his death in 1933. By his will he made
a bequest of “all of my office files and records” to his secretary,
but he made his daughter executrix of his will. The executrix and
the secretary disagreed about the custody and ultimate ownership
of the working papers, and, in a proceeding to settle the accounts
of the executrix, the court was asked to construe this clause in
the will to determine, first, whether the phraseology itself covered
working papers and, if so, whether or not testator had a legal
right to dispose of them by his will. The court held that he
had no such right and therefore it did not attempt to decide
the academic question whether or not the language of the will
would have been sufficient to pass title to them to the legatee.
The matter of the ownership of working papers as between
the client and the accountant was adjudicated in Ipswich
Mills v. Dillon, 260 Mass. 453, by a decision of the highest
court in Massachusetts. This is the leading if not the only
case dealing squarely with this point. It was held there that
the client owned only such papers as originated in the client’s
office and that the public accountant owned all his working
papers. The decision rested chiefly on the ground that a public
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accountant is not a client’s agent but an independent contractor.
The court declared that working papers prepared by accountants
for their own use and as a basis for their reports belonged to the
accountants and should be retained by them, because it might be
necessary for the accountants to have them “if the accuracy of
their work was questioned.” The court further stated that the
client’s interest in the confidential information stated in the work
ing papers did not give the client title to them. It might be
inferred that because the accountant had title to the papers he
could do as he pleased with them and thus could dispose of them
by his will. Under the decision by the New York surrogate no
such inference can be drawn, and his decision seems to us to be
sound.
When the Massachusetts court in the
Ipswich Mills case stated that the
client’s interest in the confidential in
formation contained in the papers did not give the client title to
them, it did not preclude the client from any appropriate pro
ceeding to deter the accountant from disclosing such information
to any other person. The accountant’s position as to confidential
information is analogous to that of the recipient of a letter. If A
writes to B that A is insolvent, B can be enjoined from publishing
the letter or otherwise disclosing information injurious to A.
Now if A engages B to examine A’s books and thereby enables B
to ascertain that A is insolvent, B should not be permitted to
disclose that information by transferring his working papers or in
any other way. There would, of course, be no objection to the
transfer of the papers to another accountant whom the client had
engaged to displace the former one, because in that case the
transfer in effect would be made to the client through the client’s
nominee. As to letters, the law is clear that although the re
ceiver has title, the sender has a property right in them which
enables him by injunction to prevent their publication. If the
law is thus properly zealous in protecting the confidence impliedly
imposed by the writer of a letter on the person to whom it is sent,
how much more zealous ought it to be in protecting the confidence
expressly imposed by a client in the accountant to whom he opens
wide all his confidential and financial records.

Ipswich Mills Case
Not in Conflict
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It is true that, in the absence of a
statute specifically exempting account
ants, an accountant as a witness in court
can not refuse to disclose information
on the ground that he acquired it as privileged communication,
an exemption usually extended only to lawyers, medical men and
clergy. But this lack of privilege is for the benefit only of persons
who in a judicial proceeding have shown a legitimate right to in
formation about the client’s affairs. It has no bearing upon the
accountant’s right to disclose information by disposing of his
working papers by his will. When a legacy fails the subject
matter of it usually passes to the residuary legatee or, if there be
none, it becomes intestate property, that is to say, property not
subject to the will. The rights of creditors have precedence over
the rights of legatees, because the decedent can give away only
what is not needed for the payment of his debts. Consequently,
if working papers could be given away by will, they would be
assets of the estate and would become subject to claims of cred
itors if the legacy of them should fail for any reason. That
means that they could be sold at public sale for the purpose of
raising funds. If that were the law, no prudent client would
retain a public accountant who was practising without partners,
because he would realize that upon the death of the accountant a
record of all the intimate details of the client’s affairs could be
purchased from the accountant’s estate by any one who cared to
pay a sufficient price for them. Merely to state such a proposi
tion would defeat it. Working papers should, however, be
preserved by the executor of the estate until he believes all danger
of actions by former clients for negligence, malpractice or fraud
has passed. There is a tendency in the law to extend the list of
actions which survive the death of one of the parties, and the
estate should be prepared to defend itself against any action
which might be started. The working papers would be indis
pensable in such defense. Surrogate Delehanty held that after
the executrix had assured herself that there was no basis for
claims against the estate which would require the preserva
tion of the papers for the protection of the estate, she should
return to clients all papers which originated in their offices and
destroy all working papers which the decedent himself had pre
pared. If it be impossible to return the former kind of papers
to the clients, those also should be destroyed. Incidentally it is
249
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interesting to note that the statutes of Virginia and Florida are
entirely consistent with the Ipswich Mills case and the case now
under consideration. In each state the statute provides that
working papers “shall be and remain the property” of the ac
countant in the absence of an express or written agreement be
tween the “accountant and the client to the contrary.” Not
only does neither of these statutes confer any power of transfer
but each specifically states that working papers shall remain the
property of the accountant.
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